public comment on the recommendations of the

south australian hospitality smoke-free taskforce

1.
Introduction

ASH Australia strongly supports the implementation of effective bans on smoking in all enclosed and crowded outdoor workplaces.  We believe governments have a statutory responsibility to protect their citizens from exposure to tobacco smoke pollution (also known as “second-hand smoke” and “environmental tobacco smoke”), a proven public health hazard.  

Whilst all Australians expect standards of quality in the delivery of water, food and air in the vast majority of workplaces, governments have been slow to deliver air quality of equal standard in hospitality venues.

Scientific consensus on secondhand smoke

There is international consensus that secondhand tobacco smoke exposure is a cause of death from lung cancer, heart disease, respiratory illness and other diseases. Recent National Drug Strategy research estimates that it causes more than 220 deaths in Australia per year. 
 

There have been over 19 major reviews of the medical and scientific evidence that have confirmed that there is no safe level of exposure to environmental tobacco smoke.  The medical and scientific evidence is conclusive and continues to accumulate.  Passive smoking is a proven cause of lung cancer in non-smokers, and is a cause of heart disease and asthma.  Over 600 published medical research reports link passive smoking to lung cancer and other respiratory diseases in non-smokers.  Asthmatics, those with existing heart conditions and children suffer greater health problems from exposure to tobacco smoke pollution. 2
Later studies continue to support this research.  Even relatively short-term exposure poses significant risks for many of the one in ten adults who suffer asthma3 and for the many thousands of people who suffer from heart disease, both diagnosed and undiagnosed.4  One recent study demonstrated reduced coronary flow velocity reserve and endothelial dysfunction of the coronary circulation following short-term exposure to tobacco smoke among young, healthy non-smokers.5  Another recent study found a strong relationship between exposure to smoke toxins by pregnant women and low birth-weight, 

even among women with quite low levels of exposure.6

It is important to note that a recent controversial study by J Enstrom and G Kabat on passive smoking published in the British Medical Journal this month was produced by authors with financial links to the tobacco industry. More importantly, major flaws in this study have been reported upon by Professor David Hill (Director of the Cancer Council Victoria and Chair of the Federal government’s National Expert Advisory Committee on Tobacco) and the American Cancer Society who originally collected the data used by the authors (refer attachments 1 and 2).  

Exposure of employees to proven health harm

People who work in or patronise bars and gambling venues in most Australian states are being exposed to high levels of cardio- and geno-toxic tobacco by-products which cannot be removed with air-conditioning or ventilation.7 Many of these chemicals are banned for use by industry.3 Very few workers and patrons of venues and facilities that still allow smoking would be aware of the full range of carcinogens to which they are being exposed.8
For example, there are at least 142 poisonous substances in tobacco smoke, including 6 substances that are US EPA regulated hazardous air pollutants, 68 that are known human or animal carcinogens, 47 that are EPA listed as hazardous wastes, and the balance are various toxic chemicals. 

Bar workers are suffering from a range of health problems as a result of being exposed to cigarette smoke at work, according to a study by Cancer Council Victoria which found that

many Victorian hospitality workers are suffering from symptoms such as frequent coughing, sore throat, sore eyes and wheezing, as a result of exposure to tobacco smoke pollution in their workplaces9.

Ventilation is no solution

In contrast with advice from tobacco industry sponsored groups, including Healthy Buildings International who promote ventilation as the solution, expert independent opinion has concluded that there is no ‘effective’ exhaust system for tobacco smoke, as extractor fans fail to remove its particulates.2  

Air conditioning systems can also undermine the value of having separate smokefree areas by circulating contaminated air to these areas.  Whilst some systems are able to remove the visible smoke from the air, none are capable of removing the invisible gaseous components of tobacco smoke.  Experts agree that attempts to control the toxins in tobacco smoke by mechanical means are futile, requiring hurricane-strength rates of air flow. Going completely smoke-free is the only way to ensure that people are not exposed to carcinogens in tobacco smoke.


National Occupational Health and Safety Commission position

At a meeting in Melbourne on November 8, 2002, Australia’s Commonwealth, State and Territory Workplace Relations Ministers “noted a recommendation by the NOHSC (National Occupational Health and Safety Commission) that exposure to Environmental Tobacco Smoke should be excluded in all Australian workplaces as soon as possible.” The Guidance Note on Passive Smoking was also withdrawn for review and is expected to be reissued shortly to reflect the above position and provide guidance to all state and territory governments for ensuring all workplaces are smokefree.

Consistency with world treaty 

Australia has just voted in favour of the adoption of the Framework Convention for Tobacco Control – whose article 8 on Second-hand Smoke says “Non-smokers must be protected in workplaces, public transport and indoor public places” and warns that “evidence indicates that only a total smoking ban is effective in protecting non-smokers.” Highlights of treaty text at http://www.fctc.org/highlightsEN.pdf
Legal evidence: obligations and risks

There are a number of legal obligations requiring employers to provide safe, smokefree workplaces including under occupational health and safety law, common law, disability discrimination and workers compensation. 

Recent litigation highlights the legal risks for all areas in the hospitality industry that are not smoke free.  In May 2001 a Supreme Court jury10 in New South Wales awarded $466,000 to a former bar worker, Marlene Sharp, who developed throat cancer from exposure to environmental tobacco smoke.  

This case followed a successful case in September 2000 by Victorian woman Andrea Bowles11 who sued a Melbourne restaurant over an asthma attack brought on by passive smoking.  Meanwhile, without government intervention, the hospitality industry continues to accrue a liability for every day that they expose staff and patrons to tobacco smoke pollution.

We also note that since July 1995, in South Australia alone there have been 13 claims for workers compensation arising from medical conditions related to passive smoking.  The South Australian Hospitality Smoke-Free Taskforce12 in its report to the Minister for Health highlighted that “while the claims so far have been relatively small, it is likely that ongoing exposure and mounting precedent will result in higher claims in the future.”  Furthermore, the Taskforce observed that while state workers rehabilitation and compensation legislation overrides employees’ common law rights to claim damages from their employer, business owners are still open to the risk of such action being pursed by contractors, patrons, occupiers or other visitors to the workplace.

Throughout Australia, there is an increasing number of out of court settlements and damages awarded through workers compensation and common law related to passive smoking injuries (refer attachment 3:  “When smoke gets in your eyes…nose, throat, lungs and bloodsteam: a guide to passive smoking and the law, Cancer Council NSW, 2001). 

What the public want: community surveys

There is overwhelming community support for smoke free workplaces.  Research by the Melbourne Centre for Behavioural Research in Cancer13, and even by tobacco companies14, shows that the public wants restrictions on smoking.  The 2001 National Drug Strategy Survey showed significant support for bans on smoking in public places and workplaces, including pubs and clubs.15

In Western Australia, a public opinion survey by Healthway in February 2003 showed 95% popular support for tighter smoking bans in pubs, clubs and entertainment areas; also people attracted by smoke bans outnumbers those deterred by almost three to one.
Evidence about to be published in New South Wales will show that community support has grown substantially in the last decade and has reached overwhelming majority status.  

2. 
Opposition from tobacco interest groups

The introduction of smokefree public places legislation has occurred against a background of tobacco industry campaigns to mislead the public and politicians over the harmful effects of passive smoking and the social implications of smoking restrictions. Documents now available on the internet reveal there was a deliberate and concerted campaign to resist smoking bans and enhance acceptability, including sharing the air and accommodation campaigns (refer to attachment 3, section 3 on tobacco industry response). 

Other organizations that oppose smokefree workplaces and/or trivialize passive smoking as a workplace hazard, include the Australian Hotels Association and Healthy Buildings International. Both organizations have links with tobacco companies and promote the ineffective measures of ventilation and segregation as controls for secondhand smoke.

The AHA’s recent submission opposing smoking bans in Tasmania was funded by a tobacco company; and was followed up by false claims based on impressions, as opposed to objective data, that smoking bans resulted in loss of income for hospitality operators16. 

3. Comments on the specific proposal

SMOKEFREE AREAS

(1) The proposal to introduce smoke-free enclosed bar and gaming areas

ASH supports the position recently confirmed by NOHSC that smoking should be prohibited in all enclosed workplaces, without exception.  All workplaces, including bars, nightclubs, cabarets, and gaming areas should be smoke-free.

The provision of workplaces that are free of environmental tobacco smoke, a proven public health hazard, has the potential to yield enormous public health benefits for non-smokers and smokers. 

A new study in the British Medical Journal (BMJ) found that "smoke free workplaces are associated with reductions in prevalence of smoking of 3.8% (95% confidence interval 2.8 to 4.7) and 3.1 (2.4 to 3.8) fewer cigarettes smoked per day per continuing smoker." Authors Caroline Fichtenberg and Stanton Glantz note that it would require significant tax hikes to match the benefits accruing from smoke free workplaces. They conclude that smoke free workplaces "not only protect non-smokers from the dangers of passive smoking; they also encourage smokers to quit or to reduce consumption."17
In an accompanying editorial it was noted that "The figures from the review are startling and would make workplace smoking bans by far the most effective short term smoking cessation strategy, barring outright prohibition, available to any government."18
If South Australia were to implement a total ban on smoking in all enclosed public places and workplaces, it would provide a benchmark for other states or territories in Australia.  In the United States of America, the States of California, Connecticut, Delaware, and New York, and over 90 cities throughout the United States have introduced comprehensive smoke free regulations, with Maine, Massachusetts and Florida to vote on legislation soon.  Research from California and Massachusetts, where comprehensive restrictions have been in place for some years, has shown that the smoke free regulations are well accepted.

Research conducted by Professor Stanton Glantz on the effect of laws that require bars to be smoke free has shown that revenues from bars in California, as with establishments in the restaurant and tourism industries, are not adversely affected.19 

Recent research conducted by the VicHealth Centre for Tobacco Control examined almost 100 studies that reported to assess the economic impact of smoke free policies in the hospitality industry.  Of these, only 21 studies were properly designed using objective data, and none of these found that smoke free restaurant and bar laws had an adverse impact on revenue or jobs – indeed, some found a positive impact on trade.20  
Legislation recently proclaimed in Tasmania also prohibits smoking within three metres of an entrance or exit to a non-domestic building.  It also prohibits smoking within ten metres of air ventilation intakes.21  The Northern Territory and Queensland governments have also banned smoking in doorways to ensure safe access to buildings.
(2) The proposal that requires at least 50% of an alfresco area to be smoke-free

ASH supports the proposal to require alfresco areas to be 50% smoke-free – an initiative that has been successfully implemented by the Northern Territory government.  Measures, however, would need to be put in place to ensure the clear separation and signposting of designated outdoor smoking and non-smoking areas and to protect against smoke drift from smoking areas into non-smoking areas.  It should also be recognised that staff who provide services to patrons seated in alfresco areas would also continue to be exposed to smoke. Provision should be made for staff to not work long hours in these areas; and to be allowed to wear protective masks should they choose to do so, without fear of dismissal or penalty.    

(3) The proposal to allow a smoking exemption for the ‘High Roller Rooms’ at the Sky City Adelaide Casino

ASH does not support the provision of exemptions to bans on smoking in workplaces for the ‘High Rollers Room’ at the Sky City Adelaide Casino.  Since the 1970s the evidence on the detrimental effects of exposure to secondhand smoke has continued to accumulate. It is well accepted within the scientific community that there is no safe level of exposure to toxic tobacco smoke.  A level playing field needs to be established and the protection for staff needs to be ensured, as is the case for all other enclosed workplaces. 

(4) The proposal to extend the smoking bans to sporting stadia and other outdoor cultural and sporting events

ASH supports the proposal to extend the smoking bans to sporting stadia and other crowded outdoor cultural and sporting events. Employees in these venues also have a right to full protection. For example, all outdoor venues at the Sydney Olympic Games in 2000 were smokefree and regarded as a major success with audiences.

INTERIM TRANSITIONAL MEASURE
(5) The proposal to create a 1 metre smoke-free buffer zone from the outside edge of a workstation in a hospitality venue (except for the gaming tables of the Sky City Adelaide Casino) as a transitional measure before the later broad smoking bans.

INTRODUCTION DATES
(6) The proposal to introduce the transitional measure (one metre buffer zone) no later than the 1st December 2003 and introduce the broad bans on 1st March 2005

ASH believes that legislation prohibiting smoking in all enclosed and crowded workplaces should be implemented by 31 December 2003.  The transitional measures proposed by the Taskforce are considered impractical, unnecessary and of no public health benefit.

The current restrictions on smoking in enclosed workplaces have been well-accepted, and the implementation of a total ban is perceived as inevitable by the community and business. Occupational Health and Safety laws have long held that employers have a duty to provide a safe workplace.

TOBACCO VENDING MACHINES

(7) The proposal to restrict the location of tobacco vending machines to gaming and casino areas or requiring ‘employee intervention’ in order to buy tobacco from the machines

ASH believes that the South Australian Government should comply with NOHSC’s stated position and move towards a total ban as recommended in the National Tobacco Strategy 1999 to 2002-03, which was endorsed by all states and territories and the Commonwealth as long ago as July 1997.
Vending machines are a recognised source of tobacco by young people, and easily accessible due to their poor location and supervision. Just as we don’t distribute alcohol from vending machines, we should not be dispensing tobacco products from such machines.
________________________________________________________________________
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